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The Constitution of Algeria protects the family, while focusing on the best interests of the child, including their education and 
their protection from violence and exploitation.39 Moreover, Article 85 provides for the rights and freedoms to be exercised 
in line with the Constitution and in particular, the protection of the family, amongst others. The Preamble also provides for 
the protection of Algerian people against all forms of discrimination and recognises the need for both men and women to 
participate in institutions for the achievement of equality. The Constitution protects non-discrimination on the basis of sex 
or gender and its Article 40 focuses on the protection of women ‘from all forms of violence in all places and situations in the 
public, professional, and private spheres’. It further requires the law to ‘guarantee victims access to shelter and care facilities, 
appropriate appeal methods, and free legal assistance’. 

Family law in Algeria is governed by both French civil law and Islamic law. Article 2 of the Constitution provides for Islam as 
being the official religion of the State. Parliament has the responsibility to legislate on matters relating to ‘the general rules 
pertaining to personal status and family law and particularly to marriage, divorce, filiation, legal capacity and inheritance’.40 The 
country has a Family Code, which is based partly on Sharia although Sharia law is superior to such statutes.41 

Treaty Date of 
ratification

Reservations/Declarations

CEDAW 22 May 
1996

“Article 2: The Government of the People’s Democratic Republic of Algeria declares that it is prepared 
to apply the provisions of this Article on condition that they do not conflict with the provisions of the 
Algerian Family Code.

Article 15, paragraph 4: The Government of the People’s Democratic Republic of Algeria declares that 
the provisions of Article 15, paragraph 4, concerning the right of women to choose their residence 
and domicile should not be interpreted in such a manner as to contradict the provisions of chapter 4 
(Article 37) of the Algerian Family Code.

Article 16: The Government of the People’s Democratic Republic of Algeria declares that the 
provisions of Article 16 concerning equal rights for men and women in all matters relating to 
marriage, both during marriage and at its dissolution, should not contradict the provisions of the 
Algerian Family Code.

Article 29: The Government of the People’s Democratic Republic of Algeria does not consider 
itself bound by article 29, paragraph 1, which states that any dispute between two or more Parties 
concerning the interpretation or application of the Convention which is not settled by negotiation 
shall, at the request of one of them, be submitted to arbitration or to the International Court of 
Justice.

The Government of the People’s Democratic Republic of Algeria holds that no such dispute can be 
submitted to arbitration or to the Court of International Justice except with the consent of all the 
parties to the dispute.”42

African 
Charter

1 March 
1987

None

Maputo 
Protocol

20 
November 
2016

The Government of the People’s Democratic Republic of Algeria placed reservations against the 
following articles: “Article 6                          
Article 7
Article 14”43  

39   Article 74 of the Constitution of Algeria 1996, amended 2016. Available at https://www.constituteproject.org/constitution/Algeria_2016 (accessed 16 
April 2024)
40   Article 144(2) of the Constitution of Algeria 1996, amended 2016
41   D Touchent ‘Algerian Law Guide’ GlobaLex (January 2006) https://www.nyulawglobal.org/globalex/Algeria.html (accessed 6 July 2022)
42   https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&clang=_en#EndDec (accessed 16 April 2024)
43   https://au.int/sites/default/files/treaties/37077-sl-PROTOCOL_TO_THE_AFRICAN_CHARTER_ON_HUMAN_AND_PEOPLES_RIGHTS_ON_THE_RIGHTS_
OF_WOMEN_IN_AFRICA.pdf (accessed 16 April 2024)

https://www.constituteproject.org/constitution/Algeria_2016
https://www.nyulawglobal.org/globalex/Algeria.html
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&clang=_en#EndDec
https://au.int/sites/default/files/treaties/37077-sl-PROTOCOL_TO_THE_AFRICAN_CHARTER_ON_HUMAN_AND_PEOPLES_RIGHTS_ON_THE_RIGHTS_OF_WOMEN_IN_AFRICA.pdf
https://au.int/sites/default/files/treaties/37077-sl-PROTOCOL_TO_THE_AFRICAN_CHARTER_ON_HUMAN_AND_PEOPLES_RIGHTS_ON_THE_RIGHTS_OF_WOMEN_IN_AFRICA.pdf


Gender Inequality in Family Laws in Africa: An Overview of Key Trends in Select Countries

MAIN TRENDS IN FAMILY LAW

The 1984 Family Code of Algeria44 is still discriminatory. In 
2005, there were amendments to the Family Code.45 However, 
these amendments were limited and to avoid a disruptive 
debate in Parliament, they were adopted as a supplementary 
instrument in the Council of Ministers and not a law that 
would require Parliament’s assent.46 The most considerable 
changes are as follows:47

	► The lowest permitted marriage age is 19 for both sexes 
(formerly 18 for women and 21 for men), though an 
exception remains for children of any age to marry with 
judicial consent. 

	► Marriage by proxy is no longer possible. 
	► The woman herself can choose her guardian (wali) 

when she is to enter marriage. 
	► The woman’s statutory obedience to the husband is 

removed as is the term ‘head of the family’. 
	► The spouses have equal rights and duties in marriage. 
	► Polygamy is only allowed after permission from a 

judge, and only under certain conditions. 
	► Women are given greater access to divorce. 

 
The 2005 reforms removed the Article stating that ‘a wife 
obeys her husband, regards him as the head of the family and 
respects his parents and his immediate relatives’ and replaced 
it by equality between the spouses.48 Removing the legal 
obligation for the wife to obey her husband is progress even if 
in reality, by and large, men still exercise control over women’s 
lives and choices in the family.

44   https://www.pisai.it/media/410863/86_05-juin-1986.pdf (accessed 17 April 2024) 
45   N Ait-Zai ‘Reforms in family law in the Maghreb’ 2005 https://www.iemed.org/publication/reforms-in-family-law-in-the-maghreb/ (accessed 6 July 
2022)
46   LandInfo ‘Report: Algeria: Marriage and divorce’ (2018) 10. Available at https://landinfo.no/wp-content/uploads/2018/04/Report-Algeria-Mar-
riage-and-divorce-2018-final.pdf (accessed 16 April 2024)
47   Id at 11
48   Id at 8
49   As above
50   https://www.joradp.dz/ftp/jo-francais/2015/f2015071.pdf (accessed April 12 2024)
51   EuroMed Rights ‘Violence against women in Algeria’ (2021) 4 Available at https://euromedrights.org/wp-content/uploads/2021/03/Vio-
lence-against-women-in-Algeria.pdf (accessed 16 April 2024)

Women are generally economically dependent on their 
spouses given that the man is culturally supposed to be the 
main provider of the family.49 Even if women perform better 
than men at school, they are often expected to retire from 
employment to look after their household once they are 
married.

In 2015, the Parliament adopted Law No 15-1950 that 
criminalises certain types of gender-based violence such as 
domestic violence, sexual harassment, harassment in public 
spaces, verbal harassment, cyberviolence, online harassment 
and psychological violence, and that provides for penalties for 
assault against a spouse or female family members. However, 
the law provides a clause for ‘forgiveness or pardon’ that acts 
as a challenge for its implementation since in many instances, 
the victim, especially in the context of family pressure, 
forgives the perpetrator.51

Women have access to safe termination of pregnancies in the 
event the same is necessary to preserve the women’s life as per 
Article 308 of the Penal Code. Safe termination of pregnancies 
is not extended to choice, the health of the woman, or when 
the woman has been raped or a victim of incest, which is the 
international law standard.

https://www.pisai.it/media/410863/86_05-juin-1986.pdf
https://www.iemed.org/publication/reforms-in-family-law-in-the-maghreb/
https://landinfo.no/wp-content/uploads/2018/04/Report-Algeria-Marriage-and-divorce-2018-final.pdf
https://landinfo.no/wp-content/uploads/2018/04/Report-Algeria-Marriage-and-divorce-2018-final.pdf
https://www.joradp.dz/ftp/jo-francais/2015/f2015071.pdf
https://euromedrights.org/wp-content/uploads/2021/03/Violence-against-women-in-Algeria.pdf
https://euromedrights.org/wp-content/uploads/2021/03/Violence-against-women-in-Algeria.pdf
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KEY GAPS AND CONTESTATIONS

(i) Unregistered marriages: Civil marriages are immediately 
registered and recognised. Customary and religious marriages 
are however not registered. In some cases where customary 
marriages are not registered, the Family Code provides for the 
validation of customary marriages by a Court.

(ii) Gaps in  laws on legal age of marriage: Even if the 2005 
amendments increased the legal age of marriage to 19, 
exceptions can be granted by a judge in special cases.52 
According to the Family Code, this exception can be obtained 
only after an assessment of the aptitude of both parties to 
marriage. Nevertheless, this exception allowing children 
under 18 to marry is against international human rights 
standards as provided expressly by the Maputo Protocol. 
Consent is also required for the marriage of minors, as the 
father exercises paternal power (guardianship) over his minor 
children.

(iii) Marital rape not criminalised: While law No 15-19 is a 
positive step, it does not criminalise marital rape. Moreover, 
the ‘pardon or forgiveness’ for men exposes women to threats 
and further violence from the spouse or relatives. 

52   https://www.undp.org/sites/g/files/zskgke326/files/migration/arabstates/Algeria-Country-Assessment---English-ilovepdf-compressed.pdf (accessed 15 
April 2024)
53   Article 87 of the Family Code
54   EuroMed Rights (n above) 5
55   hottps://wbl.worldbank.org/content/dam/documents/wbl/2024/snapshots/Algeria.pdf (accessed 17 April 2024)
56   Article 53 of the Family Code
57   Articles 144-148 of the Family Code
58   Article 145-146 of the Family Code

 
 
(iv) Discriminatory child guardianship: The father is still 
considered as the legal guardian of the child except in urgent 
cases when he is unavailable or absent53 even if under Article 
36, both parents are responsible for the upbringing and 
the interests of the child. Moreover, the law on custody is 
discriminatory against women since the latter loses custody in 
the event she remarries.54

(v) Discrimination in initiating divorce: The law further 
discriminates against women in divorce since the way a 
woman may initiate a divorce differs from that of a man.55 A 
wife requesting divorce must fulfil one of the conditions in 
the Family Code such as abandonment, failure to pay alimony 
or violation of the marriage contract.56 Women can also seek 
a no-fault divorce that does not require them to prove the 
above conditions but in this case, they need to pay a financial 
compensation to the husband.

(vi) Unequal inheritance: A woman or girl cannot inherit 
equally from their parents. If they have a brother, the girl 
gets half of the brother’s inheritance and in the absence of 
the latter, the share of the brother is redistributed to male 
relatives.57 Concerning surviving spouses, female spouses are 
entitled to only half of the amount of male surviving spouses 
where the spouse has descendants.58 

RECOMMENDATIONS

Legal reform: 
	► There must be further amendments to the Family Code in line with CEDAW and the Maputo Protocol to remove 

the requirement of a legal guardian for women, criminalise forced marriage, and provide for penalties, remove 
the exception for marriage of children under 18 years; and provide for equal rights of men and women in marriage, 
divorce and in custody matters.

	► Law No 15-19 needs to be amended to criminalise marital rape and to remove the clause of ‘forgiveness or pardon’. 
	► The Penal Code must be amended to allow for safe termination of pregnancies as per international human rights 

standards, and not only in the case when it threatens the mother’s life.
	► Customary and religious marriages need to be registered so that widows in such marriage can have access to the 

husband’s inheritance.

https://www.undp.org/sites/g/files/zskgke326/files/migration/arabstates/Algeria-Country-Assessment---English-ilovepdf-compressed.pdf
https://www.undp.org/sites/g/files/zskgke326/files/migration/arabstates/Algeria-Country-Assessment---English-ilovepdf-compressed.pdf
https://wbl.worldbank.org/content/dam/documents/wbl/2024/snapshots/Algeria.pd
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